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Submission from Built Environment Forum Scotland 

 

Historic Environment Scotland Bill 

 Built Environment Forum Scotland (BEFS) welcomes the opportunity to provide written 

evidence on the Historic Environment Scotland Bill.  BEFS brings together professional and 

voluntary non‐governmental organisations under one umbrella to influence strategic policy 

relating to the protection, management and enhancement of Scotland’s built environment.  

Represented within BEFS membership includes the interests of historic environment 

organisations in Scotland reaching out to over 500 local groups. This written evidence has 

been prepared by a taskforce leading on the Bill within the Forum. 

1. How will the creation of Historic Environment Scotland help to improve the overall 
management and promotion of Scotland’s historic environment? Will it help to make 
Scotland’s historic environment more attractive to communities, families and tourists?  

Sustaining RCAHMS and HS: The purpose of the Bill is to sustain the functions of the two 
predecessor bodies Historic Scotland and the Royal Commission on the Ancient and 
Historical Monuments of Scotland (RCAHMS).  We note and welcome the fact that the 
functions of RCAHMS are expressly embedded into the functions of HES – specifically 
recognised at, for example, 2 (3) as the ‘function of managing its collections as a national 
resource for reference, study and research’.   

HES ‐ a key player but one of many: There are many organisations involved in the overall 
management and promotion of Scotland’s historic environment.  The recently published 
document Our Place in Time – the Historic Environment Strategy for Scotland recognises this 
and provides a framework for collaborative working across the historic environment sector.  
We welcome section 2 (8) of the Bill which requires HES to have regard to ‘relevant policy or 
strategy published by the Scottish Ministers’. 

Use of existing legislation and policy: BEFS has previously advocated that public bodies 
should, in exercising their functions, protect, enhance and have special regard to Scotland’s 
historic environment.  In so doing we wished to highlight the need to for better, more 
consistent use of existing legislation and policy.  This still applies – there is a raft of 
legislation and policy that can be used to care for and protect the historic environment, 
however anecdotally we understand that practice, and capacity to deliver, varies.  We need 
a clearer understanding of how these mechanisms are being used – the Strategy provides 
opportunity for this through work on ‘measuring success’ and development of a 
performance management framework.  Monitoring and promotion of good practice could 
usefully be built into the joint working agreements that currently exist between Historic 
Scotland and Local Authorities.  

Conservation areas: A further issue has been that of the management of conservation areas 
– covered at schedule 3, part 3, which confers existing arrangements to HES.  We would be 
interested in seeing a strengthened connection with local planning, in particular in relation 
to monitoring and the preparation of conservation area appraisals.  
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2. Are the functions proposed for Historic Environment Scotland the correct ones or are 
there any omissions? Are the outcomes expected of the new body ambitious enough or 
could they be strengthened?  
 
Breadth of HES’ role: There is currently a lack of clarity on the breadth of HES’ role in relation 
to the whole historic environment beyond the tightly defined statutory functions pertaining 
to designated assets. The language of the Bill is broadly drafted – general functions applying 
to the ‘historic environment’.  As enabling legislation the broader language may well be 
appropriate since it will not constrain future operations of HES.  We anticipate that the 
detail of roles and responsibilities between HES, Local Authorities and the voluntary sector 
will be worked through and BEFS will monitor these developments closely.  However, we 
would flag at this point that on the face of it, the broad language used means that there is 
some confusion around where HES’ functions end, and where activities undertaken by other 
bodies begin.  For comparison, the text of the text of the 1991 Act which created Scottish 
Natural Heritage (SNH) makes explicit reference to the relevant planning legislation in 
setting out SNH’s advisory role. A similar explicit reference does not exist in the Bill as 
drafted, but this is a crucial element in ensuring the Vision, as expressed in the Historic 
Environment Strategy, is achieved.  

Relationship with Local Authorities – advisory function: We see the relationship with, and 
support for, Local Authorities as critical in achieving overall effective management of 
Scotland’s historic environment.  Concerns have been expressed in recent years around a 
weakening of the regulatory system.  To help address this we think that the advisory 
relationship between HES and Local Authorities should be more explicitly recognised at 
section 11, which deals in more detail with advice and directions. The Bill sets out at 11 (1) 
and (2) the role of providing advice to Scottish Ministers.  We would like to see similar, 
additional, provisions inserted here to recognise, explicitly in the main text of the Bill, the 
advisory relationship with Local Authorities.   

Promotion of historic environment skills: We anticipate that the promotion of skills fits under 
general function (2) (c) ‘learning about, and education other about, the historic 
environment’ but consider that the promotion and support for skills (including ‘traditional’ 
skills) are sufficiently distinct that they should be explicitly referenced as a crucial function of 
HES. The policy memorandum recognises workforce development at section 40 as one of the 
four pillars of public service reform and the Historic Environment Strategy identifies 
‘developing skills and capacity’ as a cross‐cutting priority.  

Strategic Environmental Assessment (SEA): Historic Scotland’s role as a consultation 
authority (under Scottish Ministers) in relation to SEA does not appear in the Bill text 
currently, however we understand that this function will continue and be passed to HES.  
We look forward to seeing the relevant provisions.  Indeed BEFS would welcome this 
function passing to an NDPB in the interests of transparency and independence from 
Government.  

3. Does the Bill establish a clear and appropriate relationship between Historic Environment 
Scotland and all other public and private bodies with an interest in Scotland’s historic 
environment?  

Relationships with other players: At the consultation stage BEFS highlighted the need to 
better understand the relationship between HES and other parts of the historic environment 
sector.  It is important to recognise that Local Authorities are a major player with consenting 
and advisory responsibilities.  As well as this, Local Authorities and the voluntary sector 
undertake a broad range of activities, facilitating community engagement and managing 
often complex projects, to ensure the appropriate protection and conservation of both 
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designated and, far more extensively, undesignated assets.   We do very much welcome the 
collaborative ethos of the Historic Environment Strategy ‐ BEFS expects that any Directions 
from Ministers will enshrine this ethos. 

Charitable status: The policy memorandum recognises the concerns raised by stakeholders 
during consultation over the impact of a major new charity on the rest of the voluntary 
historic environment sector.  We understand that it is the intention that HES will work in a 
collaborative fashion with other bodies and that OSCR is interested in seeing a healthy 
charitable sector.  The Historic Environment Strategy provides the context for a sector 
working together – much depends on how this will play out in practice and again BEFS would 
seek assurance that any Directions from Ministers will enshrine this ethos. 

4. In what ways will the Bill help you/ your organisation to better manage and promote 
Scotland’s historic environment?  

BEFS provides a forum for organisations within the historic environment sector to address 
strategic issues of interest.  As such the relationship between HES and the voluntary sector is 
relevant to all of BEFS members.  The move of Historic Scotland’s policy unit into central 
Government has been significant; we hope that the Historic Environment Policy Unit will 
continue to hold relevant expertise and to promote the historic environment, as it has done 
over recent months, within central and local Government.  BEFS’ role will potentially 
become even more important in ensuring that the historic environment sector has a chance 
to independently discuss and debate strategic issues. 

5. Are there any areas of the Bill that you consider could be strengthened or improved?  

Definition: we believe that it would be useful to include the definition of historic 
environment (which is there in the policy memorandum) in the main text of the Bill. We 
recognise that definitions change with practice, however there is a precedent with the 1991 
Natural Heritage (Scotland) Act and we think this would help those using the Bill understand 
its scope; as well as helping to effect the concept of mainstreaming in advocacy. 

Transparency: greater transparency is one of the key tenets of the Bill especially in the 
operation of consents for Scheduled Monuments where HES is the applicant, consents for 
Listed Buildings and Conservation Areas and also in the power to award grants.  The policy 
memorandum indicates at paragraphs 123 (regarding Scheduled Monument consents) and 
134 (regarding grants) the expectation that HES will publish all consent applications and 
decisions, and details of Ministerial authorisations and grant decisions.  This is such an 
important area we believe this policy intention ought to be articulated in the main text of 
the Bill. It would also be useful to have some form of commitment to publishing criteria for 
grant schemes and also demand for grants – to get a measure of the level of demand for 
grant in r elation to supply.  These wider aspects could be published as part of regular 
reporting by HES. 

Delegation of functions regarding Properties in Care and Collections: Sections 3 and 7 
address the delegation of functions and give the option to delegate functions not only to 
HES, but ‘any other person Ministers consider appropriate’.  The terms of the delegation 
enabled by these sections will be critical and BEFS would expect that they are consulted on 
or at least published.  The policy memorandum highlights (at paragraph 108) that the power 
to delegate these functions is there to ensure appropriate management and accessibility.  
There is a question regarding the guardianship of the collection into the future should HES 
choose not to apply for charitable status; for example, items having been gifted to RCAHMS 
on the understanding that it is a charity. 
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Properties in Care ‐ acquisition and disposal: We raise a point as to whether Scottish 
Ministers should be obliged to publish their policy on acquisition and disposal of Properties 
in Care.   

Corporate Plan: We question why the language used in section 8 is conditional e.g. ‘Scottish 
Ministers may approve the Corporate Plan’. We would welcome further clarification on the 
process of corporate planning – who advises Ministers and what is the timescale for 
approval?  

6. Do you consider that the Bill’s Policy Memorandum adequately sets out: the Bill’s policy 
objectives; whether alternative ways of meeting the objectives were considered; the 
consultation undertaken on the objectives; the Bill’s effects on equal opportunities, human 
rights, island communities, local government and sustainable development?  
 
A theme within this written evidence is how HES’ roles and responsibilities relate to those of 
other bodies.  This is recognised at paragraph 87 of the policy memorandum, where it is 
stated that the functions have been drafted to take account of concerns – to ensure that 
there is a clear link for all functions to the general functions of investigating, caring for and 
promoting the historic environment.  However, since other organisations are also 
responsible for undertaking these types of activity, there is still a lack of clarity at this stage 
on the detail of roles and responsibilities, largely because the general functions are so 
broadly specified in the Bill.   
 
7. The Scottish Government’s newly published historic environment strategy also seeks to 
improve enjoyment and understanding of Scotland’s historic environment. The Committee 
does not wish to repeat the extensive consultation undertaken on the strategy, but would 
welcome your views on whether it and the Bill together:  
 

o establish clearly who is responsible and accountable for delivering the strategy;  

o will involve appropriately all those public and private bodies with a role in 
improving the historic environment;   
o How will the Strategy lead to demonstrably better access to, and enjoyment and 
management of, the historic environment?   

 
BEFS has welcomed the publication of the Strategy Our Place in Time – the Historic 
Environment Strategy for Scotland.  The Strategy provides, at the highest level, a focus for 
identifying and promoting, and indeed monitoring and assessing, overall impact right across 
the sector.  The governance structure for the Strategy, and performance measurement 
framework, are currently being developed.  Once in place, these should support 
practitioners by providing high‐level, commonly ‐held strategic objectives and a means of 
assessing overall impact across the sector.  However, we accept that currently there is some 
concern over accountability, and BEFS is ready to help articulate this better in collaboration 
with Ministers and Scottish Government. 
 

22nd April 2014 

This written evidence has been prepared on behalf of the BEFS Historic Environment 

Scotland Bill Taskforce. 
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10 April 2014   
 
Stewart Maxwell MSP 
Convener 
Education & Culture Committee 
Room T3.40 
Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
by email to Stewart.Maxwell.msp@scottish.parliament.uk  
 
 

  

Dear Mr Maxwell 
 
Historic Environment Scotland Bill 
 
Thank you for the opportunity to comment on the above Bill.  This matter was considered at 
recent meetings of COSLA’s Executive Groups for Development, Economy & Sustainability 
and Community Well-Being. 
 
COSLA welcomes the publication of the Historic Environment Bill and the simultaneous 
publication of the first Historic Environment Strategy for Scotland. 
 
Local government planning practitioners have been in discussion with Scottish Government 
officials to ensure that the options being proposed in the Bill will deliver a streamlined system 
more closely aligned with other areas of planning policy and with the principles of better 
regulation and simplification.  
 
We note that under the proposals planning authorities will have to consult the new body on 
receipt of an application for Listed Building Consent (LBC).  The new body will review the 
application within a statutory time period and has power to register an objection to a proposal 
although the local authority will determine the application.  
 
We also note that local authorities will become able to determine applications for LBC for 
works to properties in their own ownership consulting with the new body as appropriate.  The 
current advice giving role (currently carried out by Historic Scotland) may diminish under the 
new arrangements provided by the new body. COSLA members noted that this may impact on 
local government planning and other services.  
 
This highlights a general need to safeguard access to specialist expertise around the country. 
COSLA leaders have previously discussed access to a broad range of specialist services 
including the potential for creation of joint units as recently proposed in relation to opencast 
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Submission from the Historic Houses Association for Scotland 

 

 

HISTORIC ENVIRONMENT – WRITTEN EVIDENCE TO EDUCATION AND 
CULTURE COMMITTEE 

The Historic Houses Association Scotland (HHAS) represents individually owned 
historic castles, houses and gardens throughout Scotland; many regularly open to 
the public.  Collectively member properties make a major contribution towards 
employment in Scotland, both in terms of the rural and national economy.  The bulk 
of Scotland’s built heritage is in independent ownership which means that its future 
stewardship is secured for the benefit of Scotland and the Scottish people at little or 
no public expense.  We recognise the importance of preserving these assets and 
engage with Scottish Government and local communities across Scotland. 

HHAS welcomes the principles of the Historic Environment Scotland Bill and this 
opportunity to provide written evidence at Stage 1.  We also recognise that our 
historic environment cannot be protected by legislation alone.  Public buy-in or 
cultural support and proportionate enforcement are required as well as an 
acceptance of permitting change to adapt appropriately and not be frozen in time.  

1. How will the creation of Historic Environment Scotland help to improve 
the overall management and promotion of Scotland’s historic 
environment? Will it help to make Scotland’s historic environment more 
attractive to communities, families and tourists? 

At a basic level the merger may assist in removing any confusion which existed 
between the respective roles of the two bodies, Historic Scotland and RCHAMS.  As 
with the establishment of any new organisation there should also be the opportunity 
to create a new working culture and to work in innovative ways.  The staff will be 
critical to the success or otherwise of the new management and promotion of the 
historic environment.  A protectionist approach, working in silos will not assist.  We 
have a slight concern that the strategy document is in place prior to the 
establishment of Historic Environment Scotland, in that it will be that body which has 
a critical and major role to play in delivery. 

However, we note from the strategy document (page 31) that there is a three tiered 
model of delivery, with working groups, an Operational Board and an Overarching 
Historic Environment Board.  There requires to be clarity in terms of the respective 
roles of Historic Environment Scotland and the Overarching Historic Environment 
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Board.  It is also unclear as to whether the Operational Board is distinct from the 
Board of Historic Environment Scotland.  Further clarity is required.  Progress on the 
Corporate Plan will also be important and measuring it against outcomes set. 

As well as the working of the governance structures, the key will be the level of public 
“buy-in” in order to succeed and also the working relationship with the private, 
independent and voluntary sector. 

The new body will have a status akin to that of Scottish Natural Heritage (SNH) and 
SEPA, both of whom have ownership of their processes and as such there may be 
greater clarity in that respect of its role in terms of planning.  While the strategic 
policy functions remains with the Scottish Government through the Historic 
Environment Policy Unit, greater separation between the role of Ministers in setting 
regulations and the application of those regulations by skilled professionals is 
welcome, allowing the new body to exercise its judgement as appropriate.  We 
understand that there were problems previously whereby Historic Scotland arguably 
exercised undue caution in making definitive comments on sensitive or large scale 
proposals which affect heritage designations to avoid fettering the discretion of 
Ministers on decisions at appeal or on whether to call-in an application for their own 
determination.  Greater certainty and clarity should be provided at an earlier stage to 
developers at pre application and planning application assessment stages by Historic 
Environment Scotland and local planning authorities. 

Continuity of the quality and scope of the regulatory role of Historic Scotland will be 
important to HHAS members.  Clarity is required regarding the ring-fencing of funding 
to ensure the necessary continuity of service. 

The creation of the new body cannot be seen in isolation.  Planning and fiscal 
arrangements are important facets in either promoting or hindering the historic 
environment of Scotland.  Like COSLA we are seeking “a streamlined system more 
closely aligned with other areas of planning policy and with the principles of better 
regulation and simplification”. 

Ultimately, there are other external factors such as the weather or security which can 
make heritage tourism vulnerable and it is vital that we “weatherproof” or “incident 
proof” the historic environment market and industry. 

Overall it will be implementation of the strategy which is important as opposed to the 
establishment of the new body and in that context expressly setting out the functions 
of the new body is helpful.  One of the keys will be engaging sections of communities 
which do not typically visit or involve themselves with the historic environment; ideally 
creating a new and wider audience. 

 Are the functions proposed for Historic Environment Scotland the correct 
ones or are there any omissions? Are the outcomes expected of the new 
body ambitious enough or could they be strengthened?  

The functions are appropriate, but need to be monitored to remain fit for purpose.  
They need to be administered in a constructive and flexible manner.  The function of 
conserving for instance is important, but finding an economically viable use for a 
historic building may be one way to do this and conservation requires to be 
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considered in terms of the context or setting of the historic building.  Change and 
development are possible and frequently necessary. 

The encouragement of education and research in exercising the functions is also 
welcome and will assist with the wider stakeholder and public buy-in. 

There may be an additional function which could be explicit in terms of non-financial 
support for the owners of heritage assets and communities in addressing incidents of 
heritage crime such as vandalism and metal theft e.g. give Historic Environment 
Scotland the function of playing an integral part in safeguarding the historic 
environment.  This might be done through sharing expertise, providing guidance and 
working together with Police Scotland and other agencies.  While this should happen 
without the requirement for legislation, such a “respecting” function would add to the 
safeguarding and stewardship type roles which Historic Environment Scotland has.   

We do not see reference to the current role of Historic Scotland as a consultee in 
relation to Strategic Environment Assessments and if this function is to transfer to 
Historic Environment Scotland clarity is perhaps required.   

One important role that Historic Environment Scotland could play is in relation to skill 
sharing in areas such as retail, marketing and Information Technology. 

As well as being ambitious, the functions need to be practical and it should be borne 
in mind that some functions will be more wide-ranging and need not be defined in 
detail in legislation.   

2. Does the Bill establish a clear and appropriate relationship between 
Historic Environment Scotland and all other public and private bodies 
with an interest in Scotland’s historic environment?  

While Historic Environment Scotland is designed to be a standalone body and not an 
agency of the Scottish Government, its funding is in the form of government grant 
and self-generated revenue and all of its Board members are appointed by Scottish 
Ministers and so it does bear the hallmarks of being a non-departmental public body.  
We note that the properties are to remain in the ownership of Scottish Ministers thus 
securing Government Indemnity and therefore Historic Environment Scotland will not 
have to bear the insurance costs which the private owner and heritage trusts have to 
meet, which would seem inequitable. 

There is potential for tension as Historic Environment Scotland will be an owner of 
significant heritage assets, a tourist operator, and a regulator.  This dual role of 
regulatory authority and private competitor intentionally or inadvertently runs the risk 
of creating an uneven playing field and may result in concerns from other bodies.  
Effectively the situation is established whereby Historic Environment Scotland will be 
responsible for awarding taxpayer funded grants for the sector and yet at the same 
time be in competition with the sector.  The relationship between the new body and 
other bodies will be dependent upon how this apparent conflict is dealt with in reality.  
Support requires to be on an equal footing. 

Further to our points about governance in response to question 1 we would also like 
clarity in terms of relationships within Historic Environment Scotland.  There is an 
absence of reference to membership in the Bill or other documentation.  In the 
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interests of transparency and scrutiny, information on the role and particularly the 
powers of members of Historic Environment Scotland in terms of any involvement in 
decision-making would be beneficial. 

3. In what ways will the Bill help you/ your organisation to better manage 
and promote Scotland’s historic environment?  

The most significant aspect will be for our members who have direct contact with 
Historic Environment Scotland in terms of accessing technical advice, administering 
grants programmes and who are in receipt of any funding. 

We welcome Schedule 3, Part 4 under which there is a right of appeal to Scottish 
Ministers against a decision of Historic Environment Scotland to list a building or 
amend an entry in a list relating to a building.  This will be an important mechanism in 
determining disputes as to what is and is not listed under the new power of section 
21 mentioned below.  Listing a building can have monetary consequences and affect 
the ability to make alterations or undertake demolition, so having this appeal 
mechanism is an improvement on solely being able to seek judicial review, which is 
presently the case.  Schedule 2, Part 5 is also useful in terms of providing a similar 
appeal against a decision of Historic Environment Scotland to “schedule” a 
monument or to amend an entry, which again has not been previously available as 
Ministers made such decisions. 

4. Are there any areas of the Bill that you consider could be strengthened 
or improved?  

There is a new power in section 21 whereby all entries for listed buildings can specify 
that an “object” or “structure” is not to be treated as part of the building, and also that 
any part of the building is not of special architectural or historic interest.  At present 
there is no such distinction, despite parts of a listed building being of questionable 
special interest.  We welcome this provision in that it should mean developers 
engage more with the listings system and better, more precise targeting of those 
elements of the building which are of interest so a more modern extension to a 
historic property would be excluded from the remainder of the building as alluded to 
in the policy memorandum.  However, we regret there is no definition of “curtilage” in 
the Bill.  This is of significance since any object or structure not fixed to the listed 
building but which forms part of the land and was present within the curtilage of a 
listed building before 1 July 1948 is listed.  A clear definition as to “curtilage” within 
the Bill would assist in this complex area so the extent is established. 

The provisions in the Bill to require local planning authorities to consult Historic 
Environment Scotland before granting or refusing an application for listed building 
consent should help to streamline the existing system and could potentially remove one 
month of process from many consent applications.  There is also the power to set out 
circumstances in which a planning authority, which is minded to grant listed building 
consent, is required to notify the Scottish Ministers.  However, the provision to allow for 
Ministers to vary consultation and notification requirements for different planning 
authorities does raise some concerns.  If a local planning authority has limited heritage 
capability or capacity then the requirement to consult Historic Environment Scotland or to 
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notify Ministers may be more probable and this lack of resource could add uncertainty 
and delay to the decision making. 

 

5. Do you consider that the Bill’s Policy Memorandum adequately sets out: 
the Bill’s policy objectives; whether alternative ways of meeting the 
objectives were considered; the consultation undertaken on the 
objectives; the Bill’s effects on equal opportunities, human rights, 
island communities, local government and sustainable development?  

We have no other comments to make, other than those noted elsewhere in this 
response. 

6. The Scottish Government’s newly published historic environment 
strategy also seeks to improve enjoyment and understanding of 
Scotland’s historic environment. The Committee does not wish to repeat 
the extensive consultation undertaken on the strategy, but would 
welcome your views on whether it and the Bill together:  

 establish clearly who is responsible and accountable for delivering the 
strategy;  

 will involve appropriately all those public and private bodies with a role 
in improving the historic environment;  

 lead to demonstrably better access to, and enjoyment and management 
of, the historic environment.  

We feel there is little recognition of the private / independent sector in the strategy 
document, despite the number of historic properties in independent ownership greatly 
exceeding those in public ownership.  This is disappointing as our members and 
organisation are keen to be fully involved in securing delivery of the strategy.  While 
there are rightly many references in the strategy to the public sector, public bodies 
and communities, there is scant reference to private ownership.  The strategy 
requires to reach all sectors as equal partners and cannot be solely rooted in 
government bodies and agencies since this would be at best unnecessarily limited 
and at worst potentially divisive and destructive.  There requires to be explicit 
collaboration with independent owners. 

As we made clear in our consultation response previously, the historic environment 
goes well beyond simply being the responsibility of the state.  A programme of 
priorities and actions must emerge from the newly published historic environment 
strategy with good representation from the independent sector as well as the public 
sector in order to reflect the nature of the historic environment in Scotland. 

Please also add any further comments that you consider would assist 
the Committee’s scrutiny of the Bill, including on more specific areas 
such as:  

 the possible benefits and disadvantages of Historic Environment 
Scotland being granted charitable status;  
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 the implications for staff in Historic Scotland and RCAHMS of the 
creation of Historic Environment Scotland;  

 whether the Bill will improve existing policy and practice in relation to 
grants and loans; scheduled monuments; and listed buildings.  

We note the Bill opens the way for Historic Environment Scotland to apply to OSCR 
to become a charitable body.  This would obviously allow Historic Environment 
Scotland to secure donations in addition to taxpayer funded support.  That, in 
addition to the close links with Scottish Government may create a perception of lack 
of equity that would need to be dealt with including concerns about external 
fundraising.  While we recognise it is not for the Bill to determine charitable status or 
not, the purposes for which donations could potentially be sought could be clarified.  
The Policy Memorandum makes reference to the concerns aired by stakeholders 
during consultation over the impact of a major new charity on the rest of the sector 
and the Strategy itself anticipates positive partnership working so any charitable 
function would require to be carefully monitored.  The independent sector could feel 
squeezed by a tax-payer backed charitable body.  Unlike English Heritage, there is 
currently no expectation that the new body will become self-supporting and this 
requires clarification. 

However, we do appreciate that RCHAMS is a charitable body and the 
commissioners are trustees, so on dissolution there will presumably be concerns on 
their part if the new body is not a charity and there may also be an issue as to access 
to certain resources where the new body is not a charity. 
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Scottish Parliament, Education and Culture Committee call for evidence 
 

Historic Environment Scotland Bill 
 

1. Introduction 
 
The National Trust for Scotland was founded in 1931 to harness the energies of the people of Scotland in 
helping conserve our places of historic interest and natural beauty. Over the decades, the NTS has grown to be 
Scotland’s largest conservation movement and membership organisation, with more than 320,000 members. As 
an independent charity the Trust now owns and manages 129 visited properties on behalf of the nation, and 
manages a further 400 Conservation Agreements. Our staff, volunteers and members provide public benefit 
through conserving, providing access and supporting learning and enjoyment. 
 
Our ambitions extend beyond our own estate: from the time of our foundation the NTS has taken an interest in 
how well Scotland as a whole manages to conserve and enjoy our common heritage, as well as exercising 
conservation agreements on places owned by others.  
 
The Scottish Government’s proposal to merge the Royal Commission on the Ancient and Historical Monuments 
of Scotland with its executive agency Historic Scotland to create a non-departmental public body therefore 
interests us on a number of levels: on the impact it may have on our own efforts on behalf of the nation, on the 
changes it may bring to the wider heritage sector, and the effect on Scotland’s heritage.  
 

2. Overview 
 
The Scottish Government’s Historic Environment Scotland bill proposes to create a new non-departmental 
public body to advise on issues affecting the historic environment, to fund activities supporting its conservation, 
and to act as a regulator. In all these regards, what is being proposed for the historic environment is an analogue 
of what already exists for the natural environment in the form of Scottish Natural Heritage. 
 
It is also proposed to transfer responsibility for the management of the Scottish Government’s Properties in 
Care to the new body. This would make HES both an operator and a regulator, creating potential conflicts of 
interest. 
 
In creating the new body, the Royal Commission will be brought to a close and its staff and collections 
transferred. The Royal Commission has been an important centre of excellence in surveying and recording 
Scotland’s historic environment for over a century and holds an unparalleled archive of photographs, maps, 
drawings and documents related to Scotland’s historic environment.  
 
These issues, of regulation, of the future of the Royal Commission, and of caring for properties in the 
guardianship of the state are present across the United Kingdom, and each country has sought its own 
resolution of these: 
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Scotland – merge state heritage body with Royal Commission, combine regulatory and operator roles, propose 
potential charitable status is sought. 
England - merge state heritage body with Royal Commission, separate regulatory and operator roles, expect 
charitable status is sought. 
Wales – retain Royal Commission as a centre of excellence, retain state heritage body in central government 
 
The proposed resolution for Scotland is closest to the English model, though with no separation of regulator and 
operator. 
 
In the remainder of this document we set out our thoughts on the current proposals. In Section 3 we set out our 
own thoughts on how the proposed bill may affect the sector, and in Section 4 we address the specific questions 
posed by the Education and Culture Committee in the call for evidence. 
 

3. Main issues 
 
This section discusses in more depth a number of issues raised by the form of the proposed merger, providing 
context for our answers to the Committee’s questions in Section 4. The issues covered are: 
 

 Regulatory role 

 The role of RCAHMS 

 Properties in Care 

 Charitable status 

 Fundraising 
 
Regulatory role 
 
Of all the roles currently performed by Historic Scotland, including advice, education, skills development, and 
property management, the most important is its regulatory role. Other organisations, including charities, 
universities or private enterprises can fulfill all of these other functions, but cannot be the central resource for 
regulation of activities affecting the historic environment. It is therefore imperative that the creation of a new 
organisation sustains and, if possible, enhances, this role.  
 
In this regard, the separation of the policy-making function (now carried forward by the Historic Environment 
Policy Unit) and the regulator function should also be considered.  
 
Placing the regulatory role inside an organisation whose financial sustainability will depend on its performance 
in visitor management and, over time, on fundraising may not be the most sustainable option. As sponsor, the 
Scottish Government may need to ring-fence the regulatory role in its funding arrangements with the new body. 
 
The combination of regulator and operator in the one organisation also has implications for any future 
fundraising from private donors, whether as a charity or simply as a government agency. In making policy for 
the built environment, and with the power to call in (or not) specific developments, the new body cannot be 
perceived to be influenced by seeking or accepting donations from vested interests. Even where no conflict of 
interest takes place, the perception of undue influence could be damaging. 
 
It is notable that in pursuing its own ambition to establish English Heritage as a charitable body, better able to 
raise funds for its property operations, the Department for Culture, Media and Sport has determined that the 
regulatory role must be carried out by a separate organisation as: 
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 “clearer separation from the other responsibilities of the Commission and greater independence from 
Government will make it easier for the charity to access sources of funding from third parties, helping to 
increase the financial resilience of the management of the Collection.”1  

 “without charitable status and the freedoms associated with a separation from English Heritage’s 
heritage protection and planning responsibilities, fundraising for the capital programme would continue 
to be more challenging.”2 

 “sponsorship can be sought from a wider range of companies once the management of the Collection is 
no longer part of a statutory body”3 

 
We would therefore recommend the Committee test whether the proposed model is the one best fitted to 
ensure effective and credible regulation for the historic environment, while continuing the important work of 
Historic Scotland and RCAHMS.  
 
Role of RCAHMS 
 
The Royal Commission has been a mainstay of historic conservation in Scotland for many decades, and its 
excellence in surveying and recording is recognised across the sector. In England, the Royal Commission on the 
Historical Monuments of England was merged with English Heritage in 1999. In retrospect, this merger was 
considered by many observers to have resulted in the loss over time of valuable experience. In separate 
communications with NTS, the Scottish Government has committed to learn from this experience. The creation 
of a new national strategy (“Our Place in Time”) the use of founding legislation to underpin the merger, and a 
comprehensive merger of teams and roles at an early date are argued to mitigate such losses in Scotland.  
 
In Wales, the Welsh Government proposed merging the Royal Commission on Ancient and Historical 
Monuments of Wales with Cadw but, following consultation, it was decided to retain the two organisations as 
they were, for the time being. The Minister for Culture & Sport justified this decision on the basis that: “"This 
avoids the financial costs, organisational risks and disruption to the sector at a time when public resources are 
scarce”4 
 
Properties in Care – guardianship vs ownership 
 
Scottish Government ministers are currently responsible for 344 historic properties. Of these, the vast majority 
(263) are the property of private owners. These are managed under guardianship agreements5 between the 
owner and the state, with the state as guardian of last resort committing to maintain and repair the properties. 
 
The remaining Properties in Care are a mix of those owned by the Scottish Government (74), leased (6) or held 
under a memorandum of understanding (1). The Scottish Government’s proposal is therefore not to transfer 
management responsibility of only those properties owned by the government, but also those where the 
contracting parties are ministers and the private owners. The proposed transfer may be to HES or to any other 
third party. In our view, and that of our legal advisors, the bill will override the contractual position to enable 
delegation to take place.  
 

                                                 
1 Department for Culture, Media & Sport (2013) “English Heritage New Model consultation”, page 15  
2 Ibid. page 10 
3
 Ibid. Page 13 

4 Welsh Government (January 2014) Minister announces new strategic approach for Welsh heritage 
5These powers are set out in the Ancient Monuments and Archaeological Areas Act 1979
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In transferring these responsibilities, the liability for the maintenance of these properties, both those owned 
and in guardianship, will remain with ministers. The cost of maintaining these properties, and any backlog in 
repairs, is not currently known by the Scottish Government. For comparison, the NTS with 129 visited properties 
(which includes areas of natural beauty as well as historic properties) has recently estimated that it needs to 
increase its spend on conservation care by £46 million over the next decade. In England, English Heritage is to 
spend £52 million clearing its highest priority conservation backlog, with the remaining outstanding 
conservation works to be carried out as part of a regular four-year cycle. 
 
Quantifying the scale of the underspend within the Properties in Care, is an urgent task for Historic Scotland and 
its successor. Without it there are the risks that: 
 

 Ministerial commitments to maintain the condition of these properties will not be recognised and met 
by the operator. 

 The operator will prioritise short-term income generation and spend (e.g. on visitor experience) without 
addressing the conservation backlog. 

 The arrangement will result in unfair competition with the new state-sponsored operator free to “sweat 
the assets”, the liability remaining with the owner and ministers, while managers of other historic 
properties have to make provision for the long-term maintenance of their own assets.  

 
To date, there has been no consultation with the owners of properties in guardianship as to how the proposed 
delegation would work or whether it would be an acceptable implementation of the guardianship agreement 
that was entered into, and which did not allow for transfer to third parties. We would therefore recommend 
that a consultation period is built into the legislation prior to transfer of responsibilities. 
 
Bundling the management of the Properties in Care with the regulatory, funding and advisory roles also poses a 
management challenge. The Properties in Care are the largest spending department with the largest numbers of 
staff, and also the greatest immediate liabilities in terms of public health and safety. They can therefore be 
expected to demand the greatest amount of management attention, potentially at the expense of the 
regulatory and advisory role.  
 
Charitable status  
 
The declared motive for seeking charitable status for the new organisation is to improve its financial position, 
including rate relief and increasing donor support. Historically, charities have been composed of private 
individuals banding together for the common good. The public has recognised their value by granting 
exemptions (and applying restrictions) to encourage and direct their work. 
 
As a state body, with both secure tax-payer funding as well as privileged access to government ministers and 
other government departments, there is a risk that the state charity does not operate on a level playing-field 
and squeezes out the voluntary sector. 
 
For example, the NTS, as with other charities is limited by HMRC rules on the amount of benefit it can give to a 
member. We would look to the Scottish Government to ensure that a state charity would also be bound by the 
same rules as the voluntary sector in the amount of benefit that can be given to members. 
 
In England, the expectation is that English Heritage, following its move to becoming a charity, will over time 
become entirely self-supporting. While the current Scottish administration is not proposing such a move, the 
proposed framework would lend itself to a similar move in future. The relative size of these two organisations 
should also be borne in mind. Historic Scotland operates 344 properties, compared to only 384 for English 
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Heritage covering a much larger country and population. With more than 3 million visitors to its properties, 
anchored by more than 1.3 million to Edinburgh Castle alone, Historic Scotland is already Scotland’s largest 
historic heritage operator. 
 
In proposing that HES may become a state charity, the parallel is made with the National Collections (e.g. 
National Library, National Galleries, etc.) but again the relative scale needs to be considered. The proposed new 
body would be more than twice as large as any of the National Collections, and in terms of expenditure is more 
readily comparable with its fellow regulators SNH and SEPA (which are not state charities). 
 
Table: Comparison of state charities (SC) and regulators  

Organisation Estimated annual expenditure Estimated staff complement 

Royal Commission on the Ancient 
and Historical Monuments of 
Scotland (SC) 

£6.5 million 110 

National Galleries of Scotland (SC) £23.5 million 256 

National Library of Scotland (SC) £19 million 340 

National Records of Scotland (SC) £20.2 million 407 

National Museums Scotland (SC) £31 million 430 

Scottish Natural Heritage £53.7 million 773 

Historic Scotland £77.9 million 1,100 

Scottish Environment Protection 
Agency 

£77.6 million 1,200 

 
In discussions with the Scottish Government we have argued that there is a potential risk to the voluntary 
sector, and this has been recognised in part in the policy memorandum for the bill. We would ask the 
Committee to consider not just how the organisation will immediately affect the wider sector as a non-
departmental public body, but also how the possible addition of charitable status to these legislative and 
organisational powers may affect the sector, and whether protections should be put in place in the legislation. 
 
Fundraising 
 
The historic environment, while contributing greatly to our identity, to and social and economic activities, can 
be expensive to maintain. Owners of historic properties, whether government, private individuals and 
companies, or community bodies must continually find funds to maintain their assets. 
 
One of the motivations in creating a new body, and in preparing it to potentially acquire charitable status, is to 
improve the funding situation for central government activities. Both predecessor organisations have suffered 
budget falls in recent years, at more than the general level of decline in public spending. Drawing on Scottish 
Government projections, we estimate that RCAHMS has seen a 29% decline in government support (from £5.8 
million in 2006-07 to £4.5 million in 2011-12) while Historic Scotland has experienced a 27% drop (from a high 
point of £51.7 million in 2008-09 to £37.8 million in 2013-14).  
 
The potential impact on the voluntary sector of a new state body seeking to sustain itself, at least in part, 
through charitable fundraising has not been estimated by the Scottish Government. Fundraising could occur 
either as at present through a dedicated charitable vehicle such as the Historic Scotland Foundation, or, as 
envisaged by the policy memorandum, by the organisation applying to become a charity in its own right. 
 
We estimate that the readily identifiable pool of charitable giving to the historic environment in Scotland is 
around £26 million a year (and most likely a little larger once smaller organisations are included). On this basis, 
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assuming it could be done, then reversing a £15.2 million reduction in government support would have an 
enormous impact on the wider sector. 
 

4.  Education and Culture Committee questions 
 
In this section we provide answers to the Education and Culture Committee’s specific questions. 

Question 1: How will the creation of Historic Environment Scotland help to improve the overall management 
and promotion of Scotland’s historic environment? Will it help to make Scotland’s historic environment more 
attractive to communities, families and tourists?  

The historic environment in Scotland is extensive, some 8,000 scheduled monuments, 28 nationally important 
battlefields, 390 nationally significant gardens and designed landscapes, and 47,600 listed buildings (of which 
3,800 are of the highest standard), and these are only the designated sites and properties. Historic Environment 
Scotland is expected to manage directly 344 of these properties. Its major impact on the historic environment 
will therefore need to come from its regulatory role, from providing advice, and from encouraging a culture that 
values our historic heritage across Government and society. 

The test of the new organisation will be the extent to which it will be able to build on the regulatory and 
advisory functions of Historic Scotland, and the survey and recording functions of RCAHMS. 

2. Are the functions proposed for Historic Environment Scotland the correct ones or are there any omissions? 
Are the outcomes expected of the new body ambitious enough or could they be strengthened?  
 
Functions - The functions proposed carry over the responsibilities of Historic Scotland and RCAHMS, and it is 
important for the sector that these be continued. There is a question as to whether all of these functions will sit 
comfortably within a single organisation. As discussed in Section 3, potential issues such as disproportionate 
attention to Properties in Care or the combination of regulatory and charitable fundraising roles, may mean a 
separation of functions would be a superior organisational design. 

Outcomes - The bill and accompanying policy memorandum do not set out outcomes for the new organisation, 
and we would expect these to appear in the corporate plan for the new body. We would look for the new body 
to contribute to the outcomes set for the Historic Environment strategy – yet to be developed – and to the 
relevant National Performance Indicators, including: Improve the state of Scotland’s historic sites; Increase 
cultural engagement; Improve people's perceptions of their neighbourhood; and Improve Scotland's reputation. 
 
3. Does the Bill establish a clear and appropriate relationship between Historic Environment Scotland and all 
other public and private bodies with an interest in Scotland’s historic environment? 

In our view, no, not at present. Two specific issues present themselves. 
  
Firstly, the role of the new body in relation to the Properties in Care and the responsibilities of ministers. This is 
discussed in more detail in Section 4 above, but briefly there are a number of potential conflicts created by the 
current proposals, and which will have to be mitigated through an appropriate scheme of delegation. 
 
We would also recommend that those parties affected by the proposed changes, the owners of the properties 
in care, are consulted on these arrangements. 
 
Secondly, as a regulatory authority, the relationship between HES and Scotland’s local authorities will be a 
critical one. As the new body will be providing for the historic environment what Scottish Natural Heritage 
already provides for the natural environment, we would recommend that the bill incorporate similar provisions.  
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4. In what ways will the Bill help you/ your organisation to better manage and promote Scotland’s historic 
environment?  

The impact on our own organisation, and on the public benefits we seek to deliver, will depend on whether the 
new body operates on a level playing-field, or whether the combination of functions (regulator, operator, 
funder, charitable fundraiser etc.) creates a destabilising presence in the sector.  

We are therefore looking to the Scottish Parliament to deliver legislation that meets the Scottish Government’s 
aspirations to create a combined body that can help deliver the historic environment strategy, and which does 
so in a way that is complementary to non-governmental efforts.  

5. Are there any areas of the Bill that you consider could be strengthened or improved?  

In its current form, we consider there are a number of areas that could be developed: 

Definition – one of the strengths of the Historic Environment Strategy is agreement on a common definition of 
what constitutes the historic environment. This should be incorporated into the bill in the same way as the 
definition of the natural environment is incorporated into the founding Act for Scottish Natural Heritage.  

This would provide equivalent weight to the value of the historic environment and make clear the demarcation 
between these bodies in areas where there is potential overlap, e.g. on landscape policy. 

Role in relation to local authorities – the main impact HES will have on the historic environment in Scotland will 
be through developing and overseeing the regulatory regime, and which will largely be executed by local 
authorities. By comparison with the legislation for SNH and SEPA, the proposed bill provides less detail on how 
this relationship is expected to work. By not defining roles and responsibilities at this stage, there is a risk that 
burdens will not be shared or properly addressed. The Institute for Historic Building Conservation has recently 
been conducting research on capacity and skills within local authorities, and this can be reviewed by the 
Committee. 

The regulatory role in general hinges largely on the line of text in Section 2 (2) (d) “protecting and managing the 
historic environment.” We would like to see this more fully developed. For example, there is no reference to HES 
taking on the role of Scottish ministers in protecting the historic environment in Strategic Environmental 
Assessments, as set out in Part 1, Section 2 of the Environmental Assessment (Scotland) Act 2005. 

Overall, we would recommend that the Committee assess how the proposed changes will work alongside the 
planning system. 

Sustainable development – the legislation for the partner regulators, SNH and SEPA, both contain requirements 
for the regulator to have regard to sustainable development in exercising its functions. This should be included 
in the legislation for HES to balance social, economic and environmental concerns. 

Delegation – the proposal to delegate Properties in Care (whether owned by the state or by private individuals) 
creates potential liabilities for the public, and may result in unfair competition for other operators in the sector. 
The bill should balance the power to delegate this function with an explicit requirement that the managing 
agent maintain the property in good condition and keep the guardian and owners informed of condition. 

Operating principles – the current proposal is to combine an operator, regulator, funder, and advisory role in a 
single organisation creating, in our view, the potential for conflicts of interest. The Scottish Government has 
sought to provide assurances of mitigation in the policy memorandum, and we would hope that these are 
carried over into the first corporate plan. Short of an organisational redesign, the strongest protection that can 
be provided for the sector would be to embed the principles of collaboration and transparency in the 
legislation. There is ample precedent in this in the founding legislation for both SNH and SEPA where these 
regulators are required to have due regard to their impact on other interests. 
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The Scottish Government is proposing to continue subsidising HES, which as the dominant historic heritage 
operator in Scotland, means it will be free to seek to maximise visitor income, while not needing to meet the 
same costs as other operators. Embedding the principle of collaboration into the new body’s direction is 
therefore essential. 

6. Do you consider that the Bill’s Policy Memorandum adequately sets out: the Bill’s policy objectives; 
whether alternative ways of meeting the objectives were considered; the consultation undertaken on the 
objectives; the Bill’s effects on equal opportunities, human rights, island communities, local government and 
sustainable development?  
 
Policy objectives – the policy memorandum sets out a comprehensive and useful overview of the objectives 
and how the new body is expected to operate. We would encourage the Committee to consider how some of 
these commitments could be better incorporated in the text of the bill.  
 
Alternative ways of meeting the objectives –separation of the regulatory role from the operator role, the main 
source of potential conflict of interest, is not considered in the policy memorandum and was not specifically 
addressed in the consultations. The separation of the policy making function from Historic Scotland (now 
embodied in the Historic Environment Policy Unit in the Scottish Government) and the example of separating 
operator from regulator in England, shows that alternative approaches are possible, beyond combining all 
functions in a single organisation. 
 
Consultation – a number of consultations have informed the current bill. We would observe that only RCAHMS 
was the subject of a review to evaluate its role and functions, and that the design of HES would have benefitted 
from a parallel review of Historic Scotland.  
 
In 2012, the review of RCAHMS tested three options: status quo, a merger with Historic Scotland as an executive 
agency of the civil service, and RCAHMS to be reformed as a Non Departmental Public Body. The review 
gathered views via an online survey and found that of 38 respondents, 7 wanted no change, 25 wanted changes 
to RCAHMS operations, 4 wanted a merger with Historic Scotland, and 2 to divide RCAHMS’s functions6. 
 
Built Environment Forum Scotland held a workshop in parallel with this review, where delegates were asked to 
vote on options7. At this workshop, out of 30 respondents, 7 voted for no change, 20 for RCAHMS to become a 
public body with a wider remit, and three “don’t knows.” The option to merge with Historic Scotland received 
no votes. 
 
The second consultation came in July 2013. At this point the Scottish Government had already determined that 
their preferred course of action was: “to merge Historic Scotland and The Royal Commission on the Ancient and 
Historical Monuments of Scotland (RCAHMS) to establish a new Executive Non Departmental Public Body 
(NDPB) and that provisions should be made to allow the new body to apply to the Office of the Scottish 
Charities Regulator (OSCR) to become a registered charity.” The consultation therefore focused on the detail of 
how this would be implemented, rather than whether a merger between RCAHMS and HS was the best option, 
or whether other options should be considered. 
 
In our view, it would have been preferable to have developed the sector strategy first, and then determined 
what institutional arrangements could best deliver national ambitions, rather than running these two exercises 
separately. 

                                                 
6
 Scottish Government (May 2012) Strategic Option Appraisal on the Future of the Royal Commission on the Ancient and 

Historical Monuments of Scotland (RCAHMS), Final Report 
7
 Built Environment Forum Scotland (February 2012) BEFS Workshop Report: RCAHMS Options Appraisal 
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7. The Scottish Government’s newly published historic environment strategy also seeks to improve enjoyment 
and understanding of Scotland’s historic environment. The Committee does not wish to repeat the extensive 
consultation undertaken on the strategy, but would welcome your views on whether it and the Bill together:  
 

o establish clearly who is responsible and accountable for delivering the strategy;  
o will involve appropriately all those public and private bodies with a role in improving the historic 
environment;   
o How will the Strategy lead to demonstrably better access to, and enjoyment and management of, 
the historic environment?   

Responsibility and accountability - The new strategy is a work in progress. It sets out a vision for the sector, but 
has not yet identified specific actions, who will be responsible for these or how they will be resourced. 
Developing the strategy to this level of detail will be a task for the sector as a whole, and work is already 
underway to do this. NTS is contributing to two of the current working groups. 
 
We expect that a programme of priorities, actions and responsibilities will emerge from this joint work.  
 
Involvement – the final membership of the strategy board has yet to be announced, but we anticipate it will 
have good representation on the public and voluntary side. The challenge for the sector as a whole is that most 
of the ownership of the historic environment is in private hands and, as a very large and diverse population, 
there are more difficulties in securing representation for these interests.  
 
Performance – One of the current working groups is concerned with performance measurement and is 
assessing what would be useful to measure and how it can be measured. Combined with the strategy board 
developing targets for the strategy, we would expect a framework for demonstrating improvement to emerge 
over the next year. 
 

5. Conclusion 
 
At this stage, in considering the general principles behind the bill, we would ask the Committee members to 
satisfy themselves that: 
 

 The needs of the historic environment in Scotland, its conservation, enhancement and enjoyment are 

best served by the proposed model, particularly the continuation of Historic Scotland’s regulatory role 

and the survey and recording functions of RCAHMS. 

 The design of the new body is sound in principle – combining regulatory, funding and operating roles – 

and that any potential conflicts of interest can be strongly mitigated in the legislation. 

 That for guardianship properties, a suitable scheme of delegation can be put in place through the 

legislation, that the owners of guardianship properties have been consulted on the proposed delegation 

and are satisfied that this will protect their interests. 

 That the impacts of the new body on the voluntary, local government and private sectors, both in the 

form currently proposed and as a state charity, have been assessed and found to be desirable. 

The National Trust for Scotland welcomes the Scottish Government’s and Scottish Parliament’s continuing 
support for Scotland’s heritage. The new sector strategy for the historic environment provides a platform for 
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improved coordination, and we look forward to working with the replacement organisation for Historic Scotland 
and the Royal Commission. 
 
We would be happy to provide the Committee with further written or oral evidence as required. 
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Education and Culture Committee 
 

13th Meeting, 2014 (Session 4), Tuesday, 6 May 2014 
 

Public petitions PE1487 and PE1498 
 
Purpose 

1. The Public Petitions Committee (PPC) has referred two petitions to the 
Education and Culture Committee for consideration.  This paper provides Members 
with background to each petition and invites the Committee to decide what, if any, 
further action it wishes to take. 

Petition PE1487 

2. The petition was lodged by Mark Gordon and the Scottish Secular Society1 on 
20 June 2013 and was referred to this Committee on 28 January 2014.  It calls for— 

the Scottish Parliament to urge the Scottish Government to amend the 
Education (Scotland) Act 1980 by making Religious Observance (RO) in public 
schools an “Opt-In” activity rather than an “Opt-Out” one. 

3. The SPICe briefing provided to the PPC is included at Annexe A (page 3). 

4. During its consideration of the petition, the PPC took oral evidence from the 
petitioners and received extensive written evidence (42 submissions in total).  The 
petition together with the written submissions is available on the Parliament’s 
website 2. 

5. The PPC also invited the Scottish Government to comment on the petition.  In its 
response, the Government stated its view that “the current legislation and guidance 
around Religious Observance is relevant and up to date and [the Government] is not 
persuaded based on the evidence given that a move to an opt-in system would be 
helpful to young learners”. 

6. Following the referral of the petition to the Education and Culture Committee, a 
number of written submissions have been received (these are attached at Annexe B 
(page 6))— 

 Lawrie Dewar 

 Councillor Archie Drummond 

 Lewis Presbytery of the Church of Scotland 

 Gus Logan 

 Parent Council of St Edward’s Primary School, Airdrie3 

 Scottish Secular Society 

 Andrew Strachan 

                                                           
1
 At the time the petition was lodged, the Scottish Secular Society was known as Secular Scotland. 

2
 Scottish Parliament website: 

http://external.scottish.parliament.uk/GettingInvolved/Petitions/religiousobservance  
3 
The submission from the Parent Council of St Edward’s Primary School refers to a submission from 

the Scottish Parent Teacher Council to the PPC.  The SPTC submission is included as background 
information along with the other submissions at Annexe B (page 6). 

http://external.scottish.parliament.uk/GettingInvolved/Petitions/religiousobservance
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Petition PE1498  

7. The petition was lodged by Colin Emerson on behalf of Edinburgh Secular 
Society on 14 December 2014.  It calls for— 

the Scottish Parliament to urge the Scottish Government to bring forward 
legislative proposals to repeal Section 124 of the Local Government (Scotland) 
Act 1973, as amended by Section 31 of the Local Government etc. (Scotland) 
Act 1994. 

8. The SPICe briefing provided to the PPC is included at Annexe C (page 21). 

9. During its consideration of the petition, the PPC took oral evidence from the 
petitioners and received 15 written submissions.  The petition together with the 
written submissions is available on the Parliament’s website4. 

10. The PPC also invited the Scottish Government to comment on the petition.  In its 
response, the Government stated that “Ministers support the involvement of religious 
representatives in the decision-making process by councils in relation to education 
and do not have any plans to change the existing provisions within the 1973 Act”. 

Conclusion 

11. The Committee is invited to consider what, if any, further action to take in 
relation to the two petitions.  

 
Clerk to the Committee 
1 May 2014 

                                                           
4
 Scottish Parliament website: 

http://external.scottish.parliament.uk/GettingInvolved/Petitions/PE01498  

http://external.scottish.parliament.uk/GettingInvolved/Petitions/PE01498


 

 

Briefing for the Public Petitions Committee 

Petition Number: PE1487 

Main Petitioner: Mark Gordon and Secular Scotland 

Subject: Religious observance in schools 

Calls on the Parliament to urge the Scottish Government to amend the 
Education (Scotland) Act 1980 by making religious observance in public 
schools an ‘opt in’ activity rather than an ‘opt out’ one. 

 

Background 

The Education (Scotland) Act 1980 requires at section 8 that an existing 
custom of religious observance in schools should be continued, with the 
proviso that parents can opt out on behalf of their child(ren).  Section 9 makes 
additional provision for such an ‘opt-out’ – “any pupil may be withdrawn by his 
parents from any instruction in religious subjects and from any religious 
observance.”  This provision applies to both denominational and non-
denominational schools. Discontinuing the tradition of religious observance in 
an education area requires a majority decision in a “poll of the local 
government electors of the education area.” Such a poll would be subject to 
rules made by Ministers.   

In 2011, the Scottish Social Attitudes Survey (SSAS) asked 1,197 adults 
about their religious affiliation.  This found that 53% of respondents did not 
consider themselves part of a particular religion.  This finding was significantly 
different from the 2001 census 10 years earlier. 

  2001 Census 2011 SSAS 

No religion 37 53 

Church of Scotland 36 22 

Roman Catholic 14 12 

Other Christian 11 10 

Non-Christian 1 3 

 

http://scottish.parliament.uk/GettingInvolved/Petitions/religiousobservance
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However, when asked about attendance at religious services, only 20% 
replied that they had no religion although a further 47% stated that they 
attended services ‘rarely or never’.  This may highlight the difference between 
not being affiliated to a particular religion and having some religious belief.  
Source: http://www.brin.ac.uk/news/2013/scottish-social-attitudes-and-other-
news/  

Although the above source shows only 12% of adults describing themselves 
as belonging to the Catholic Church, 17% of pupils are educated in 
denominational schools – a proportion that has not changed since at least 
1997 (Table 1.15, Pupil Census 2012 supplementary data). 

Scottish Government Action 

The Scottish Government updated its guidance on religious observance in 
2011.  This defines religious observance as: 

“community acts which aim to promote the spiritual development of all 
members of the school’s community and express and celebrate the 
shared values of the school community” 

Religious observance must take into account the fact that some pupils have 
no religious faith: 

“many school communities contain pupils and staff from faiths other 
than Christianity or with no faith commitment, and this must be taken 
fully into account in supporting spiritual development.” 

Paragraph 15 describes how Ministers believe religious observance 
complements religious education, contributing to pupils’ development and 
bringing the school together, creating a sense of community. Paragraph 8 
alludes to the links to Curriculum for Excellence 4 capacities – successful 
learner, confident individual, responsible citizen, effective contributors.   
 
In relation to the parental right to withdraw, the guidance states: 
 

This right should always be made known to parents and their wishes 
respected. Parents should be provided with sufficient information on 
which to base a decision. 

There is a legal requirement to include information in the school handbook 

about the right to withdraw from religious observance. See: Schedule 1, Part 2 

The Education (School and Placing Information) (Scotland) Regulations 2012 

SSI 2012/130     

Scottish Parliament Action 

PE993 was a petition lodged in 2006 by David Walker calling for the Scottish 
Parliament to amend the Education (Scotland) Act 1980 to remove the 

http://www.brin.ac.uk/news/2013/scottish-social-attitudes-and-other-news/
http://www.brin.ac.uk/news/2013/scottish-social-attitudes-and-other-news/
http://www.scotland.gov.uk/Topics/Statistics/Browse/School-Education/dspupcensus/pupcensus2012
http://www.scotland.gov.uk/Topics/Education/Schools/curriculum/ACE/Religion
http://www.scotland.gov.uk/Topics/Education/Schools/curriculum/ACE/Religion
http://www.legislation.gov.uk/ssi/2012/130/made
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statutory requirement on education authorities to provide religious observance 
in Scottish schools.  This was closed by the Public Petitions Committee on 
20th March 2007 The Committee had sought the views on the petition from the 
Humanist Society of Scotland, the Scottish Inter Faith Council, Learning and 
Teaching Scotland, the Association of Directors of Education, the Scottish 
Parent Teacher Council, church groups, the Educational Institute of Scotland 
and the Scottish Executive.  Papers are available at the end of this pdf file. 

 
Camilla Kidner 
Senior Research Specialist 
27 June 2013 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

http://archive.scottish.parliament.uk/business/committees/petitions/or-07/pu07-0401.htm
http://archive.scottish.parliament.uk/business/committees/petitions/papers-07/pup07-04-current4.pdf
mailto:spice@scottish.parliament.uk
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Submission from Lawrie Dewar  

In general, Churches are in agreement that religious observance in all schools is 
important in the Life experience of all young people and encourages young people to 
be aware of and to put in to practice, values and beliefs which are not provided by 
other areas of the curriculum. 
 
As far as Opt in or Opt out is concerned parents rights are covered under current 
arrangements.  
 
The Education(Scot.) Act, highlights the right of the 'Denominational ' body to 
determine the provision of religious observance and religious education in the 
school. 
 
Lawrie Dewar 
10 March 2014 
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Submission from Councillor Archie Drummond  
 
I am pleased with and fully support the prospect that "time for reflection" will place 
"religious observance" in our statutes.  
 
I have long held the view that the teaching of religion as it exists in Scottish schools 
is little more than indoctrination. It is ironic that many of those who oppose any 
reference to same sex relations in schools as tantamount to promotion support 
promotion of one religion.  
 
Councillor Archie Drummond 
Clackmannanshire North Ward 2 
28 January 2014 
 



  LEWIS PRESBYTERY, CHURCH OF SCOTLAND 
 

  
 

Response to the Submission made by Church & Society Council, Church of Scotland in conjunction with 

Humanist Society Scotland to the Public Petitions Committee, Scottish Government 28th January 2014  
 

 

Following the joint submission by the Church of Scotland's Church and Society Council, with the Humanist 

Society Scotland to the meeting of the Public Petitions Committee, Scottish Parliament, dated 28
th

 January 

2014, the Presbytery of Lewis, Church of Scotland was urgently called, and met today, January 30th, which 

is as soon as was practically possible.  

  

The Presbytery of Lewis wishes to strongly affirm its support for the place of Christian principles within 

‘Religious Observance’ in schools in the Western Isles and throughout Scotland as contained within its 

Declaratory Articles which recognises that as a national Church, it is representative of the Christian Faith of 

the Scottish people; acknowledging its distinctive call and duty to bring the ordinances of religion to the 

people in every parish of Scotland through a territorial ministry. 

  

The importance of Christian principles is acknowledged by the Presbytery which recognises that it adds 

value to the life and educational experience of pupils: a blessing, which under God’s hand, was experienced 

by previous generations, and provided them with a distinctive religious and cultural bed-rock upon which 

to build their lives. 

  

The Presbytery of Lewis also wishes to dissociate itself completely from the action taken by the Church and 

Society Council in making this joint submission to the Public Petitions Committee calling for ‘Religious 

Observance’ in schools to be replaced with a ‘Time for Reflection’, and for school chaplains to have to agree 

first with the equality and diversity policy of a school, or local educational authority, before being allowed 

access to a particular school.  

 

Presbytery also affirms that since the issue has not been discussed by and agreed upon by a General 

Assembly, the substance of this submission does not constitute the mind of the Church of Scotland as a 

whole. 

  

The Church and Society Council wish to see “a greater sense of equality for all beliefs”, and have the view 

that “no one particular belief system is valued over any other in Scottish Education”. While wishing to 

cooperate with all who aim to promote society's well being, Presbytery believes the characteristic, unique 

Christian truths of God's word and grace must be adhered to especially, in the public place; and that where 

these are, society's ultimate well-being is assured. 

 

 
30

th
 January 2014 
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Submission from Parent Council of St Edward’s Primary School, Airdrie  

In response to the Scottish Parent Teacher Council (SPTC) letter dated October 11, 
2013, I write to advise that the Parent Council group of St Edward’s Primary School, 
Airdrie, have discussed the proposals and unanimously agreed that we do not 
support the position adopted by SPTC on this matter.  

The SPTC does not seem to have canvassed opinions from a wide range of 
constituents in this regard and therefore the views expressed in your letter should 
not be taken as being representative of the wider Parent council community.  

We are not aware of any involvement of our Parent Council with this body and as far 
as I am aware the opinions of our Parent Council were not sought prior to SPTC 
responding to the Petition. As a consequence, we can only determine that the views 
expressed are limited to close members of SPTC and not at all representative of the 
wider school communities.  

It is the opinion of our Parent Council that parents electing to send their child(ren) to 
a Catholic school have already taken the decision to ‘opt in’ for Religious 
Observation and do so because they want their child to be involved in the ethos, 
community and culture of our schools. Catholic schools and religious observance in 
schools are part of the traditions of this country and should not be brushed aside 
without due consultation across a broad spectrum of Scottish society.  

We are very concerned that your letter could give a false impression that all Parent 
Councils have been involved in reaching the conclusions – they have not. 

I would be obliged if you could please acknowledge receipt of this letter. Please note 
that, we are also sending a copy of this letter to the Scottish Government department 
coordinating responses to the Petition. 

Marie Bericchia 
Chairperson  
19 February 2014 
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Submission from Scottish Parent Teacher Council to the PPC (attached as 
background to the submission from the Parent Council of St Edward’s Primary 
School) 

Scottish Parent Teacher Council has reviewed and discussed this petition and, 
predictably, received competing and conflicting opinions. The issue of religious 
observance has been one which comes to the fore periodically at a policy level but 
which rarely comes to us through parents. 
 
Overall, the concept of religious observance has been watered down in an attempt to 
fit it to Scotland as it is today, a multi-faith and no-faith society that has moved a long 
way since 1980. Generally, we feel the time has come to remove the compulsory 
requirement on schools for religious observance and replace it by a more secular 
duty for the development of the whole person, as recognised in the curriculum. 
 
Ultimately, we think the nature, organisation, venue and frequency of school-based 
religious gatherings should be determined locally, with the agreement of the school 
community. In some areas this might mean religious observance, with a faith or 
belief element. In others, the focus might be on more secular "spiritual" development. 
 
Scottish Parent Teacher Council 
11 October 2013 



Submission to the Education & Culture Committee regarding PE01487

On the 3rd of September 2013 Mark Gordon (Co-Petitioner) and Caroline Lynch, the then Chair
of the Scottish Secular Society presented to the Public Petitions Committee, material relevant
to the petition.

We presented a case which rested on 4 distinct arguments:-

 Change in demographics
 Failures and excesses within the current system
 Popular support for change
 Potential legal challenges to religious observance. 

Events since our submission have reinforced our concerns. Some opponents have suggested
remedies to the problems we mention, but in fact these remedies have been in place for many
years, and have proven ineffective. Those opposed to change have also drawn attention to the
importance of children’s spiritual development. We do not dispute this. On the contrary, we
consider that such development would be better stimulated by a genuine parental awareness
of Religious Observance (RO) - or  as some would prefer it,   Time for Reflection. Such an
awareness is now absent but will surely follow from our proposed change. 

Change in Demographics
We reminded the committee of the fact that Scotland can no longer be considered a “Christian
nation”. The 2011 census shows that the largest single  group in Scotland are people who hold
no belief. Moreover, the presumption of  Christian worship is equally problematic for those of
non-Christian faith (as evidenced by the submission by the Scottish Jewish Council).

Failures and Excesses and Inadequacy of our Opponents’ Proposed Remedies
In our submission to the PPC we produced an extensive catalogue of failures and excesses that
the current system allowed. See Appendix 1 of 
www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1487_B_Petitioner_04.09.13.pdf 
On the very day we appeared in parliament the news broke that in one particular school, the 
chaplain had used RO to distribute creationist material, and material alleging that non-
believers had no basis for their morality. 

More than a year on from the new regulations which demand that every school handbook
contains the right to withdraw from Religious Observance, we still find instances where this has
not happened and schools are, in many cases, actively dissuading parents from opting out.
These regulations have been circulated to all schools and have the force of law, but as at least
one submission shows, there is ignorance regarding this last fact even at the local authority
level. We do not therefore believe that a renewed guidance circular will fix the faults.

Children remain effectively punished for their non-belief and parents are afraid to complain.
Recently, for example, we have had testimony from two sets of parents who had been told that
if they opted out their children, they themselves would be responsible for looking after them
during that period. 

The Church of  Scotland draws attention to  its  proposal  to  change the name of  “Religious
Observance” (RO) to “Time for reflection.” (TfR) Such a change would also require legislation,
since Religious Observance is currently mandatory. However, we also note that  TfR has been

http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1487_B_Petitioner_04.09.13.pdf


Church of Scotland policy since  the Religious Observance Review Group's report of 2004, and
yet the abuses and issues remain. Therefore, while TfR is not something we oppose, it  is
demonstrably not a remedy for the issues we have highlighted.  RO, as currently constituted,
remains  vulnerable  to  infiltration  by  fringe  creationist  sects  (Kirktonholme  was  one  such
example; we are currently investigating others), and susceptible to other failings of which we
think the Church of Scotland is fully aware.  We believe these issues would be much less likely
to occur should schools be required to seek, rather than presume, consent to RO.

Popular Support for Change
The Scottish people rightly have concerns about the influence of religion in schools and religion
in general. The public response to our petition was overwhelming with the vast majority of
commentators  tending to  go further  in  that  they called for  complete  removal  of  Religious
Observance. However, this petition does not seek to remove Religious Observance. On the
contrary,  the petition seeks to  make Religious Observance fairer  and more meaningful  for
everyone,  both  those  who  attend  and  those  who  choose  not  to.  As  genuine  and  highly
principled secularists, we take the view that the rights of the believers must be upheld equally
with those of non-believers.

Potential Legal Challenges
We remind the committee of the very distinct potential for legal review these matters hold.
When researching for  the  original  petition  submission we found  that  there  is  very  strong
precedent in European Human Rights law (Folgerø et al. v Norway. 2007) which would be
readily applicable to the situation pertaining in Scotland. The principal point at issue is that
those persons currently opting out are being forced to reveal their non-belief in the normative
practice of Christianity.

It may also be that the presumption of acquiescence in RO violates the Children and Young
Persons Act (Scotland) 2014, of which Part 9. Section 9 (2a) states as it's aims 

that children’s services in the area concerned are provided in the way which—
(i) best safeguards, supports and promotes the well-being of children in the area con-
cerned,
(ii) ensures that any action to meet needs is taken at the earliest appropriate time and 
that, where appropriate, action is taken to prevent needs arising

It is clear from the abuses we have already described to the Petitions Committee that needs do
arise quite unnecessarily under opt-out, and that the change to opt-in would prevent such
needs from arising in the first place.

SUMMARY
In closing we state firmly that neither the issuing of yet another  guidance circular on Religious
Observance, nor the re-designation of Religious Observance as Time for Reflection, will  suffice
and that only a change in law to make RO an opt-in activity will fix the problems to which we
have drawn attention.

Most importantly we see any way ahead to be fruitful only if those who take a secular stance
are as fully involved in the process as is possible. To this end we would respectfully request
that the Scottish Secular Society be invited to be involved in all discussions arising from our
petition.
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Submission from Andrew Strachan 

Introduction 

The Scottish Secular Society has presented a petition calling for the Education 
(Scotland) Act 1980 [1] to be changed so that children are not automatically opted 
into Religious Observance by the school. 
 
I urge you to reject this request as the current system, where parents have the right 
to opt their children out of Religious Observance, serves parents, children and 
schools well.  
 
As part of this process it is essential that the true aims of the Scottish Secular 
Society are revealed and this document will 
do this. 
 
Reasons to reject the request of the petition 
 
There are many reasons to reject the request of the petition.  I’ll try to keep the 
points brief but there are many issues in the petitioner’s submission of September 
2013 and subsequent responses that need to be challenged. I would welcome the 
opportunity to discuss them with the committee in more depth. 
 
The petition is apparently co-written by Mark Gordon and The Scottish Secular 
Society.  However, Mark Gordon is credited on The Scottish Secular Society’s 
website as being their Education Spokesman [2].  It is therefore clear that there is 
only one petitioner involved, The Scottish Secular Society. 
 
The constitution of The Scottish Secular Society is available on their website and 
shows their true aims.  It confirms that they support the secular charter.  The charter 
is then shown at the end of their constitution and states that they are campaigning 
for a secular state where:  
“f) Religion plays no role in state-funded education, whether through religious 
affiliation, organised worship, religious instruction, pupil selection or employment 
discrimination.” 
 
While the words used in their various submissions to the petitions committee are 
designed to sound non-threatening and inclusive it is clear that their true views are 
far more extreme. 
The personal views of their founder and current Secretary, Garry Otton, are also 
shown on their website [4].  By stating that he “hates religion” he confirms the 
intolerance shown by this group.  [Text redacted]                                                                                 
I suggest that the intolerant views expressed by The Scottish Secular Society are at 
odds with the inclusive aims of Scotland’s education system and should not be 
considered suitable when dealing with the education of children in Scotland. 
 
The current Scottish Government guidance [5] was prepared in February 2011 so it 
is up to date and appears to be working well for both parents and children in the 
curriculum for excellence age.  The Scottish Government has also confirmed that the 
guidance is relevant and up to date [6].  The guidance confirms that Religious 
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Observance plays an important part in the development of a pupil.  It also makes 
provision for parents who have no faith commitment. 
 
The same guidance also confirms a parent's right to withdraw their child from 
Religious Observance so there seems to be little merit in changing the system and 
impose further administration on an already stretched education staff. 
 
I propose that that the existing guidance remains in force. 
 
Further information 
 
The following points support the position set out above and counters many of the 
statements by the petitioner and some other responses to the Petitions Committee: 
 
The petitioner states that the current system is out of step with the demographics of 
a thriving dynamic nation.  They use the Scottish Social Attitudes survey 2011 [7] to 
back this up with a figure of 53% professing to have no faith.  This was a voluntary 
survey of just 1,197 Scots.  Yet they ignore the compulsory 2011 Census [8] which 
showed that only 37% of the Scottish population described themselves as having no 
religion.  The Census confirmed that the overwhelming majority have a religion.   
It is therefore clear that based on relevant and comprehensive statistics that 
Religious Observance is in step with the demographics of our nation. 
 
The petitioner also sets out to discredit the current system by using a YouGov poll 
[9].  This survey was commissioned by The Humanist Society of Scotland which has 
a vision of a secular Scotland [10]. The questions in the survey referred to both 
Religious Observance AND Religious and Moral Education. It cannot therefore be 
confirmed whether parents answered in relation to Observance or Education.   
 
For example, it is entirely possible that a parent was aware of their right to withdraw 
a child from Religious Observance but not aware of their right to withdraw a child 
from Religious and Moral Education.  But as the questions made no differential it is 
impossible to confirm what the parent actually meant.  
 
Based on this survey the petitioner seeks to claim that schools are not informing 
parents about the right to withdraw children from Religious Observance. To get to 
the actual picture you need to carefully look at the answers which were available in 
the survey [11].  
 
The question asked was “Before today, were you aware that you legally have the 
right to withdraw your child from taking part in any religious observance and/or 
religious and moral education at any school?  (please tick the option that BEST 
applies)”     
 
The available answers were: 
 
Yes, my child’s school originally told me 
Yes, I originally found out through my own research 
Yes, I originally found out by talking to my family/friends/others 
Yes, I found out another way that wasn’t through the school 
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No, I was no aware 
 
The key word in 3 of the responses is “originally”.  It is clearly possible that the 
school did provide the required information but that a parent was already aware of 
the option through either their own research, speaking to someone or somehow else.  
Therefore it is flawed to use this survey results to condemn the current system.  The 
vast majority of parents, 61%, were aware they had the right to withdraw their child. 
 
The Scottish Government’s response to the petitioner on 18th December 2013 [6] 
mentions that since the time the Yougov survey had been completed that further 
steps have been put in place in relation to school handbooks.  This confirms that 
even if the Yougov survey had been relevant it is no longer relevant as it is out of 
date. 
 
The Scottish Secular Society does not appear willing to listen to sound statements 
and evidence from the Scottish Government and others.  They have their own 
agenda and are set on insisting that they know best.  Their letter of 17th January 
2013 [12] continues this theme.   
 
The petitioner continues to state that those with no religion are in the majority when 
the census results show this is wrong.  They also make the following selection of 
comments: 
 
“The existence of the 2012 regulations was not sufficient to prevent the recent 
scandal”   
“Only 13% of handbooks have actually taken notice of the mandatory content now 
required by law”   
“This shows that the new guidance has not had the desired effect.”   
“Even clear legal requirements, are often flouted. We do not believe that this 
situation will improve” 
 
As they have so little confidence in the regulations of the Scottish Education system 
it appears strange that the solution they come up with is to have a new regulation put 
in place.  Surely their suggested law could not work as by their reasoning “even clear 
legal requirements are often flouted.  We do not believe that this situation will 
improve” 
 
Even if a new law is considered it must be understood that it may not have the 
“desired effect” and care should be taken by the committee when dealing with this 
organisation.  As mentioned previously they have a stated aim that “Religion plays 
no role in state-funded education, whether through religious affiliation, organised 
worship, religious instruction, pupil selection or employment discrimination.” 
 
Scrapping the current system would involve spending significant public funds which 
would then actually be furthering the intolerant agenda of the Scottish Secular 
Society.  The money that would have to be spent on such a system could be better 
spent on inclusive projects rather than seeking to create division within schools.   
 
While the original petition makes no mention of changing the name of Religious 
Observance this appears to have become an additional aim as it has been 
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mentioned in many submissions.  The existing guidance [5] already includes 
provision for schools to do this if they choose, including the option to use the Time 
for Reflection heading.  As the petitioner in some instances is in favour of parental 
choice it would be sensible for them to agree to the name used for Religious 
Observance to be decided by parents in consultation with individual schools. 
 
Although not part of their original petition they also call for suitable alternative 
arrangements to be in place.  In their submission to the Education and Culture 
Committee [13] they briefly indicate that they acknowledge the importance of a 
child’s spiritual development.  If this acknowledgement is genuine then they would 
surely support having no set activities for those who do not wish to participate in 
Religious Observance but that having a quiet time for reflection would be a suitable 
alternative activity and method of spiritual development. 
 
In their latest submission [13] their new chairperson, Spencer Fildes, requests a root 
and branch reform. This seems to be more than has previously been requested by 
their spokespeople, Mark Gordon and Caroline Lynch, who have suggested that 
changing to an opt in system is a simple change.   
 
This latest submission seems to be more in line with the organisation’s true aims and 
shows that the original petition was merely a smokescreen to get a hearing for their 
true aim of removing religion from Scotland’s schools.  
 
Time has not permitted a detailed analysis of submissions from other respondents 
but one submission in particular needs to be clarified.  The submission from SPTC 
[14] in October 2013 has been taken by some to be a call for an end to Religious 
Observance.  The SPTC clarified their submission in November 2013 when they 
stated that “At no time did we call for the removal of religious observance” and “You 
will see from the response that we believe parents should have a key role in defining 
what religious observance looks like in their school”    
 
Many views from both parents and education authorities and organisations support 
the current system and had time permitted these would have been added as an 
appendix but they can be viewed on the Scottish Parliament [15] 
 
Conclusion 
 
I was just made aware on 28th April that submissions needed to be made to the 
Education and Culture by 30th April.  I feel that having more time available would 
have resulted in a more polished and in depth submission. 
 
Hopefully the above points will have made the committee aware of the true aims of 
the petitioners, The Scottish Secular Society.  While some of their initial submissions 
appear inclusive, their true aim of removing religion from schools is detailed in their 
constitution and is coming to the fore with the latest submission by their new 
chairperson.  Their requests have already moved on significantly from the original 
petition. 
 
I call upon the Education and Culture Committee to fully reject the requests raised 
and suggest that continuing with the current relevant and up to date guidance is the 
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best option available for an inclusive society.  Such action would send a clear 
message that intolerant attitudes have no place within Scotland’s schools.   Root and 
branch reform of the current system which was only recently introduced is not 
required and would be disruptive.  The petitioner’s original aim of having an opt in 
system would likely create unnecessary divisions within school communities.  
 
Andrew Strachan 
30 April 2014 
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Briefing for the Public Petitions Committee 

Petition Number: 1498 

Main Petitioner: Colin Emerson (on behalf of Edinburgh Secular Society) 

Subject: Calls on the Parliament to urge the Scottish Government to bring 
forward legislative proposals to repeal s.124 Local Government (Scotland) Act 
1973, as amended by s.31 Local Government etc. (Scotland) Act 1994.  This 
would end the legal obligation on local authorities to appoint three unelected 
religious representatives to sit on their education committees. 

 

Background 

The Local Government (Scotland) Act 1973 s.124 requires that an education 
committee of a local authority must include members nominated by various 
churches.  These are:  
 

(a) one representative of the Church of Scotland, nominated in such 
manner as may be determined by the General Assembly of the Church; 
 
(b) in the case of the education authority for each area other than 
Orkney Islands, Shetland Islands and Western Isles, one 
representative of the Roman Catholic Church, nominated in such 
manner as may be determined by the Scottish Hierarchy of the Church; 
and 
 
(c) one person, or in the case of the education authorities for Orkney 
Islands, Shetland Islands and Western Isles, two persons, in the 
selection of whom the authority shall have regard (taking account of the 
representation of churches under paragraphs (a) and (b) above) to the 
comparative strength within their area of all the churches and 
denominational bodies having duly constituted charges or other 
regularly appointed places of worship there. 

 
The provision reflects the historical roots of school education as a religious 
concern.  Schools were transferred from churches to elected school boards 
under the education acts of 1872 and 1918.  In 1929, local government 
education committees were established.  Section 12 of the 1929 Local 
Government (Scotland) Act required that education committees include 
members nominated by churches, and similar provision has been repeated in 
local government legislation since then.    

http://external.scottish.parliament.uk/GettingInvolved/Petitions/PE01498
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Religious affiliation in Scotland 
In the 2011 census, 37% of people stated no religion, 32 were Church of 
Scotland and 16% were Catholic.  There was considerable regional variation.  
 
The table below sets out the local authorities with the highest and lowest 
percentages of no religious affiliation, affiliation to the Church of Scotland and 
affiliation to the Catholic Church. 
 

  

highest lowest 
area % area  % 

No religion Aberdeen 48.1 Eilean Siar 18.1 

Church of Scotland South Ayrshire 43.7 Glasgow 23.1 

Catholic Inverclyde 37.0 Shetland 4.1 

 

 
 

Scottish Government Action 

The Scottish Government has not issued any guidance or policy on this 
matter.  On a related issue, the Scottish Government updated its guidance on 
religious observance in 2011.   

Scottish Parliament Action 

John Finnie MSP has lodged a proposal for a member’s bill which includes 
provisions to remove religious representatives from local authority education 
committees.  The consultation on the proposed Local Government 
Accountability and Transparency (Scotland) Bill closes on 27th January.  The 
consultation describes the proposal as follows: 

http://www.scotlandscensus.gov.uk/ods-web/home.html
http://www.scotland.gov.uk/Topics/Education/Schools/curriculum/ACE/Religion
http://www.scotland.gov.uk/Topics/Education/Schools/curriculum/ACE/Religion
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/69470.aspx
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“My proposal would be for education committees to be brought into line 
with other local authority committees, and so be subject to the rule that 
at least two-thirds of their members must be elected. A council could, 
therefore, continue to include three religious representatives in its 
education committee (so long as that committee had at least six other 
elected members), but could also have fewer such representatives, or 
none at all.  
 
With regard to voting rights, I propose that unelected members who are 
appointed to any committees of the council will not have the right to 
vote but will continue to take part in all other aspects of committee 
work.”  

 
Church representatives have opposed this proposal.  For example, the 
Scotsman reported that: 

A spokesman for the Church of Scotland said: “The role [the Kirk’s] 
representatives play is one of service and support that reflects its 
contribution to education since its vision of a school in every parish 
helped in establishing Scotland’s universal education system, one of 
the first anywhere in the world, and profoundly shaped the Scotland we 
know today. 

A spokesman for the Catholic Church said: “Church representatives 
offer an invaluable service to their local communities by contributing to 
discussions among elected representatives on councils.” 

(Scotsman, 5th November 2013)  

There is an open petition on the related issue of religious observance in 
schools.  PE1487 was considered by the Public Petitions Committee on 3 
September and 12 November when they wrote to the Scottish Government 
asking for various points of clarification.  The Committee has taken evidence 
on the issue and received a substantial number of written submissions.  
These are available here. 

Camilla Kidner 
Senior Research Specialist 
18 December 2013 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

http://www.scotsman.com/news/education/bid-to-remove-religious-voice-from-education-1-3174381
http://external.scottish.parliament.uk/GettingInvolved/Petitions/religiousobservance
http://external.scottish.parliament.uk/GettingInvolved/Petitions/religiousobservance
mailto:spice@scottish.parliament.uk



